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I. 
STATEMENT OF THE CASE 
A. NATURE OF THE CASE 
This is an appeal from the district court's decision to dismiss David 0. Wheeler's 
("Wheeler") appeal from the Idaho Transportation Department of the State of Idaho's 
("Department") administrative license suspension of Wheeler's driver's license for driving 
under the influence of alcohol. 
B. COURSE OF PROCEEDINGS BELOW 
Wheeler's driver's license was suspended after he was stopped for failing to maintain 
his lane of travel and after failing evidentiary testing administered by Officer Ruffalo of the 
City of Boise Police Department. (R. 02-03). Wheeler requested a hearing as to the 
administrative license suspension, which was held on December 6, 2007 by Hearing Officer 
Michael Howell ("Hearing Officer"). (R. 08-011 ). Wheeler argued that the hearing should not 
be held telephonically because there was an issue of credibility due to Wheeler's testimony 
differing from that of the officers involved. Administrative License Suspension Hearing 
Transcript, p. 5. Wheeler also argued that the breath test results were not reliable because the 
solution number on the Intoxilyzer 5000 was listed as 117, and "the policy and procedure or 
practice requirements for this particular type of Intoxilyzer Alcohol Analyzer, Permit Serial No. 
66-004835, would require that the solution be changed every 30 days or every 100 tests, 
whichever comes first." Id. at 5-6. 
On December I 4, 2007, the Hearing Officer issued Findings of Fact and Conclusions of 
Law and Order upholding the administrative license suspension. (R. 021-024). The Hearing 
Officer rejected Wheeler's argument that the hearing should be held in person, finding no issue 
of credibility since no witnesses were called and the driver was the only person testifying. (R. 
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021). The Hearing Officer further explained that "[t]he only conflict was [Wheeler] stated he 
did not weave out of his lane or break any traffic laws and [the] officer gave his grounds for 
stopping him as his failing to maintain his lane. There is no issue of credibility since the breath 
test showed that [Wheeler] was over twice the legal limit and likely not aware that he was 
weaving out of his lane of traffic, making the testimony of the officer more credible without 
having to observe the demeanor of the witness." (R. 021-022). 
The Hearing Officer also rejected Wheeler's argument that the breath tests were 
unreliable, citing the following language from the Idaho State Police Standard Operating 
Procedure for Breath Alcohol Testing ("SOP"): "'Solutions should be changed approximately 
every I 00 calibration checks ... ' (Emphasis added.)" (R. 022) (the SOP is attached hereto as 
Exhibit A). Based on this language, the Hearing Officer found that the word "should" is only a 
recommendation and the word "approximately" is not defined, so the recommended times are 
"subject to broad interpretation." (R. 022). Therefore, "[u]sing the same solution for 117 
checks does not invalidate the results of the subject test." (R. 022). Wheeler filed a Petition for 
Judicial Review. (R. 025-030). On September 22, 2008, the district court entered a 
Memorandum Decision affirming the decision of the Hearing Officer. This appeal followed. 
C. STATEMENTOFFACTS 
On November 3, 2007, Officer Robinson stopped Wheeler's white Ford truck after 
observing him swerve from his current lane of travel into the adjacent lane and then into the turn 
lane. (R. 003). Officer Ruffalo then arrived on the scene and noted the odor of alcoholic 
beverage along with Wheeler's slurred speech and glassy and bloodshot eyes. (R. 003). 
Wheeler also admitted to drinking and had an impaired memory. (R. 003). Wheeler performed 
and failed the gaze nystagmus test, the walk and tum test, and the one leg stand. (R. 003). 
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Wheeler was then tested for alcohol concentration using the Intoxilyzer 5000 and submitted 
breath samples of .197 and . I 85. (R. 002). 
D. STANDARD OF REVIEW 
In reviewing the discretionary decision of a lower court, the appellate court must 
review the lower court's decision for an abuse of discretion. In its review, the appellate court 
must determine: "(I) whether the lower court correctly perceived the issue as one of 
discretion; (2) whether the lower court acted within the boundaries of such discretion and 
consistently with any legal standards applicable to the specific choices before it; and (3) 
whether the court reached its decision by an exercise of reason." Sun Valley Shopping Ctr., 
Inc. v. Idaho Power Co., 119 Idaho 87, 94,803 P.2d 993, 1000 (1991). If these factors are 
met, the lower court's decision should be upheld. 
II. 
ISSUES PRESENTED ON APPEAL 
A. Whether probable cause existed for the traffic stop. 
B. Whether conducting the administrative license suspension hearing without the 
personal involvement of the observing officer and without his sworn statement was proper. 
C, Whether conducting the administrative license suspension hearing 
telephonically was proper, 
D. Whether the breath test results were reliable. 
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m. 
ARGUMENT 
The issues properly before a hearing officer in a given case are found in Idaho Code 
§ 18-8002A(7): 
1. Whether the peace officer had legal cause to stop the person; 
2. Whether the officer had legal cause to believe the person had been driving 
under the influence; 
3. Whether the test results showed an alcohol concentration in violation ofldaho 
Code§§ 18-8004, 18-8004C or 18-8006; 
4. Whether the test results for alcohol concentration were conducted in accordance 
with the requirements of Idaho Code § 18-8004( 4) or whether the testing equipment was 
functioning properly when the test was administered; or 
5. Whether the person was infortned of the consequences of submitting to an 
evidentiary test. 
In all cases, the burden of proof is on the person requesting the hearing to a 
preponderance of the evidence standard. IDAHO CODE § l 8-8002A(7). Indeed, the statute 
directs the hearing officer not to vacate the suspension unless one of the five aforementioned 
findings occurs. Id. 
A. Probable cause existed for the traffic stop. 
Wheeler argues that the Hearing Officer was incorrect in finding probable cause for 
the traffic stop because Wheeler testified that he did not fail to maintain his lane of travel, 
and "the absence of testimony from Officer Ruffalo has confirmed he did not have any 
personal observation of a driving pattern." Appellant's Opening Brief, p. 11. Wheeler 
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further argues that "[t]he hearsay reference to what Officer Ruffalo said he was [sic] by 
Officer Robinson was an unsworn comment and not subject to cross-examination, a critical 
element of a constitutional right .... " Id. Wheeler claims that such hearsay evidence caused 
the record to be inadequate, and since the Hearing Officer did not have Officer Ruffalo 
testify at the hearing, "the record is void of testimony to support a probable cause basis." Id. 
at 12. In sum, Wheeler claims that Officer Ruffalo' s affidavit a11d the infonnation contained 
in it referring to Officer Robinson's personal observation is inadmissible hearsay, and thus 
the Hearing Officer could not utilize the affidavit to find probable cause. 
This argument clearly fails because the Idaho Administrative Procedure Act allows 
"[a]ll other evidence [to be] admitted if it is of a type commonly relied upon by prudent 
persons in the conduct of their affairs." IDAHO CODE§ 67-5251. Obviously a sworn affidavit 
from a police officer would be evidence "of a type commonly relied upon by prudent persons 
in the conduct of their affairs." In addition, the Idaho Rules of Administrative Procedure of 
the Attorney General ("AG Rules") state that the hearing officer is not bound by the Idaho 
Rules of Evidence. IDAPA 04.11.01.600. As a result, the Hearing Officer was permitted to 
consider the affidavit and the comment made regarding Officer Robinson's observation, so 
his decision finding probable cause for the traffic stop was proper. In addition, officers "may 
properly act on directions or information from another officer and 'cannot be expected to 
cross-examine their fellow officers about the foundation for the transmitted information." 
State v. Van Dorne, 139 Idaho 961, 964, 88 P.3d 780, 783 (Ct. App. 2004). Further, officers 
may rely on inforrnation from other officers, "and the collective knowledge of police officers 
involved in the investigation-including dispatch personnel-may support finding of probable 
cause." State v. Carr, 123 Idaho 127,130,844 P.2d 1377, 1380 (Ct. App. 1993). 
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The district court agreed with the Hearing Officer's position. "That the affidavit was 
based in part on the recital of another officer is not, in and of itself, a fatal defect. In 
administrative proceedings, that the administrative affidavit is compiled from the 
observations of several officers on the scene does not invalidate the affidavit on that basis 
alone." Memorandum Decision, p. 4. The fact that Wheeler himself contradicted the 
conclusions contained in the affidavit was not enough "to defeat consideration of the 
affidavit." Id. Thus, it affirmed the Hearing Officer's findings. As is clearly set forth in the 
cases cited above and as stated in the Memorandum Decision, Officer Ruffalo properly relied 
upon the statements made by Officer Robinson which further supports a finding of probable 
cause for the traffic stop and subsequent arrest. 
B. Conducting the administrative license suspension hearing without the 
personal involvement of the observing officer was proper. 
Wheeler argues that conducting a hearing without the personal involvement of the 
observing officer and without his sworn statement was inappropriate. However, Wheeler 
was free to request the Hearing Officer to subpoena both Officer Robinson and Officer 
Ruffalo as witnesses at the hearing, but he failed to do so. Idaho Code § 18-8002A(7) states 
that "[t]he arresting officer shall not be required to participate unless directed to do so by a 
subpoena issued by the hearing officer." Therefore, the Hearing Officer was not required to 
subpoena the arresting officer and it was not his responsibility to do so. If Wheeler felt it 
was necessary to have either or both of the officers present at the hearing, he should have 
requested their presence. The Hearing Officer's decision to conduct the hearing without the 
officers present was completely appropriate and in accordance with Idal10 law. 
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C. Conducting the administrative license hearing telephonieally was proper. 
Wheeler claims that conducting the hearing telephonically instead of in person was 
inappropriate because credibility was at issue. As the Hearing Officer noted in his Finding of 
Facts and Conclusion of Law and Order, Wheeler was the only one to testify, and the only 
conflict was that Wheeler claimed "he did not weave in and out of his lane or break any 
traffic laws" while Officer Robinson claimed that Wheeler failed to maintain his lane. (R. 
022). The Hearing Officer found that no issue of credibility existed simply because 
Wheeler's testimony differed from that of the officer involved, and also stated that "[t)here is 
no issue of credibility since the breath test showed that the driver was over twice the legal 
limit and likely not aware that he was weaving out of his lane of traffic, making the 
testimony of the officer more credible without having to observe the demeanor of the 
witness." (R. 022). Wheeler takes issue with this statement because he claims that it shows 
the Hearing Officer used "challenged and unreliable test results to bolster and sustain the 
unjustified stop." Appellant's Opening Brief, p. 12. As will be discussed below, the breath 
alcohol test was not unreliable or inaccurate. Regardless, there clearly was no issue of 
credibility requiring the hearing to be held in person. "Here, only the driver testified. He 
conceded that he was driving, but said only that he did not drive erratically and did not break 
any laws. This is not a credibility issue over dispositive facts, but only a weight issue as to 
conclusion offered." Memorandum Decision, p. 3. Wheeler's argument that credibility is at 
issue anytime the petitioner's testimony differs from the officer's sworn probable cause 
affidavit is in reality that all telephonic hearings are inappropriate in all administrative 
settings. Pursuant to Idaho Code § 18-8002A(7), "[t]he department may conduct all hearings 
by telephone if each participant in the hearing has an opportunity to participate in the entire 
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proceeding while it is taking place." Wheeler was permitted to participate in the entire 
proceeding and he could have requested the officers' presence as well. The Hearing Officer 
acted in accordance with Idaho law by conducting the hearing telephonically. 
D. The breath test results were reliable. 
Wheeler argues that the breath test results were not reliable. In support of this 
argument, he claims that the SOP was not followed since the calibration check solution was 
used 117 times. As the Hearing Officer noted, the SOP states that "solutions should be 
changed approximately every 100 calibration checks." (R. 022). Wheeler claims that use of 
the word "should" is the equivalent of using the word "shall" or "must." Even assuming that 
is correct, use of the word "approximately" demonstrates that while the solution is required 
to be changed, it does not need to be changed at exactly every 100 calibration checks. "[T]he 
100th check is not necessarily a bright-line boundary." Memorandum Decision, p. 4. Using 
the solution 117 times is not a violation of the SOP, and there is nothing indicating that the 
breath test results were incorrect and unreliable. Further, since the test results were over 
twice the legal limit, "the tested levels were so far over the legal limit that the degree of 
precision in the final result is not material." Memorandum Decision, p. 4-5. 
IV. 
ATTORNEY'S FEES 
Wheeler claims that he should be awarded attorney's fees and costs pursuant to Idaho 
Code § 12-117 because the Order of Suspension "was pursued and granted without a basis in 
law, or fact, contrary to admissible evidence, and in violation of the Rules of Lenity and the 
required operating procedures established by the Idaho Department of Law Enforcement .... " 
Appellant's Opening Brief, p. 25. Idaho Code § 12-117 permits an award of "reasonable 
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attorney's fees, witness fees and reasonable expenses, if the court finds that the party against 
whom the judgment is rendered acted without a reasonable basis in fact or law." Wheeler 
fails to show that the Department acted without a reasonable basis in fact or law. As stated 
above, the administrative rules, the language in the SOP and case law all support the 
Department's arguments. In addition, both the Hearing Officer and district court agree with 
the Department's position. As a result, Wheeler should not be awarded attorney's fees. 
V. 
CONCLUSION 
It is respectfully submitted that the decision of the district court dismissing Wheeler's 
appeal should be upheld. 
Dated this _JP._ day of April, 2009. 
MICHAEL KANE & ASSOCIATES, PLLC 
BY:_~_· fu/~~--
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MICHAEL J. KANE 
Attorneys for Respondent 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the / () day of April, 2009, I caused to be served a 
true and correct copy of the foregoing document by the method indicated below and 
addressed to the following: 
Mr. Vernon K. Smith, Jr. 
Attorney at Law 
1900 West Main Street 
Boise, ID 83702 
[Facsimile: #345-1129] 
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_/_ u.s. Mail 
___ Hand Delivery 
___ Overnight Mail 
___ Facsimile 
MICHAEL J. KANE 
RESPONDENT'S EXHIBIT A 
Standard Operating Procedure Breath Alcohol Testing 
("SOP") 
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Standard Operating Procedure 
Breath Alcohol Testing 
Idaho State Police 
Forensic Services 
August 1994 
(Rev. 11/06) 
RESPONDENT'S BRJEF- EXHIBIT A -P. 12 
Revised 11/06 
Glossary 
Breath Test: A series of separate breath samples provided during a breath testing sequence. 
Breath Testing sequence: A sequence of events as determined by the Idaho State Police Forensic Services which may 
be directed by either the instrument or the operator, but not both, and may consist of air blanks, calibration checks, 
internal standard checks, and breath samples, 
Breath Testing Specialist (BTS): An operator who has completed an advanced training class taught by an employee of 
the Idaho State Police Forensic Services. BTS certification is valid for 26 calendar months and expires on the last day 
of the 26th month. (1.4) 
Idaho State Police Forensic Services (ISPFS): Formerly known as the Bureau of Forensic Services, the JSPFS is 
dedicated to providing forensic science services to the criminal justice system of Idaho. ISPFS employees are 
qualified to perform all duties of a BTS. (1) 
Calibration check (Intermediate check): A check of the accuracy of the breath-testing instrument utilizing a simulator 
and ethanol solution(s) provided by the !SPFS or approved vendor(s) and standardized by the ISPFS. Calibration 
checks should be reported to three decimal places. (2) 
Certificate of Approval: A certificate stating that an individual breath alcohol-testing instrument has been evaluated 
by the ISPFS and found to be suitable for forensic alcohol testing. The certificate bears the signature of the Idaho 
State Police Forensic Services Manager/Majoi-, and the effective date of the instrument approval. (1.1) 
Changeover Class: A training class for currently certified personnel during which they are taught theory, operation, 
and proper testing procedure for a new make or model of instrument being adopted by their agency. Breath Testing 
Specialists attend BTS training that qualifies them to perform BTS duties related to the instrument. (1.5) 
Operator Certification: The condition of having satisfied the training requirements for administering breath alcohol 
tests as established by the ISPFS. Operator certification is valid for 26 calendar months and expires on the last day of 
the 26th month. (1.3) 
Operator: An individual certified by the ISPFS as qualified by training to administer breath alcohol tests. 
(1.3) 
Operator Class: An ISPFS-approved training class for prospective or uncertified breath test operators. (1.3) 
Recertification Class: A training class for currently certified personnel, completion of which results in uninterrupted 
continuation of their Operator or BTS status for an additional 26 months. (l.3) 
Simulator Check (SIM CHK): Is a type of calibration check that is run with each individual breath test. (2) 
Waiting Period: Mandatory IS-minute period prior to administering a breath alcohol test. (3.1) 
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Revised ! 1/06 
SOP Section 
2 
2 
2 
3.2. J 
2.1 
2.2 
2.1.2 
2.1.2 
2. 1.2 
2.1 
2 
2. 1.2 
2.1 
2 
2 
2 
2.1 
2.2 
1.6 
Breath Alcohol Standard Operating Procedure 
List of Revisions 
Delete reference to ALS 
0.0210.20 solutions 
Valid breath tests 
Alco-Sensor calibration checks 
lntoxilyzer 5000 Calibration Checks 
Effective June, J 996 
0.003 agreement 
Operators may run calibration checks 
Re-run a solution within 24 hours 
All 3 solutions run within a 24-hour period 
All 3 solutions run within a 24-hour period 
Re-running of a solution 
All solutions run within a 48-hour period 
Reference to 11three11 removed 
All 3 solutions run within a 48-honr period 
More than three calibration solutions 
Solution values no longer called in to BFS 
Alco-Sensor and Intoxilyzer 5000 
calibration check 
Calibration checks for the lntoxilyzer 5000 
Name change, all references made to the 
Bureau of Forensic Services were changed to 
Idaho State Police Forensic Services. 
Record Management 
ii 
Date of Revision 
June J, 1995 
June I, 1995 
June J, 1995 
October 23, J 995 
May l, 1996 
May 1, 1996 
June 1, 1996 
July!, 1996 
September 6, J 996 
September 6, l 996 
September 6, l 996 
September 26, 1996 
September 26, 1996 
Oct. 8, l 996 
September 26, J 996 
October 8, 1996 
Aprill, 1997 
August 1, 1998 
February 11, 1999 
August 1999 
August l, 1999 
Revised l 1/06 
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2 Deleted sections on relocating, repairing, recalibrating, August 1, 1999 
and loaning of instruments from previous revision. 
1.2, 2. 1, 2.2 Alco-Sensor and Intoxilyzer 5000 August l, 1999 
calibration checks 
3 Deleted sections on blood and urine samples August l, 1999 
for alcohol determination 
l.6 Operator certification record management January 29, 200 l 
1,2, and 3 Reformat numbering 
2.1, 2.2 Requirement for running 0.20 simulator solution August 18,2006 
2.2. l. l.2.2 Changed 3-sample to "two print cards". November 27, 2006 
iii 
Revised 11!06 
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Contents: 
Section 1: Operator and Instrument Certification, pages 1-4 
Section 2: Calibration Checks of Breath Testing Instruments, pages 5-7 
Section 3: Testing Procedure, pages 8-9 
iv 
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Revised ! 1/06 
1. Operator and Instrument Certification 
To ensure that minimum standards are met, individual breath testing instruments, operators, and breath 
testing specialists (BTS) must be approved by the Idaho State Police Forensic Services (ISPFS). 
1.1 Each breath-testing instrument is individually certified by the ISPFS. The individual 
instrument approval does not carry an expiration date, but may be subject to reevaluation and/or 
suspension under circumstances including but not limited to frequent failure of calibration 
checks, electrical or mechanical damage, an unusual frequency of repairs, or when considered 
advisable by the ISPFS. 
1.1.1 If an instrument's certificate of approval is suspended, the instrument may be recertified 
after re-evaluation by the ISPFS. 
1.2 Each approved breath-testing instrument is approved or disapproved for evidentiary testing 
based on the results of calibration checks performed as described in Section II. 
1.2.1 lfa calibration check produces results within the acceptable range of values, the 
instrument is approved for evidentiary use for all breath tests associated with that 
calibration check. 
1.2. 1.1 For Alco-Sensor instruments, a valid calibration check must be performed within 
24 hours of a breath test. 
1.2.1.2 For Intoxilyzer 5000 instruments, a valid calibration check must be performed 
with every breath test. 
1.2.2 !fa calibration check produces results outside the acceptable range of values, the 
instrument may not be approved for evidentiary use for those breath tests associated with 
that calibration check. 
1.2.2.1 For the Alco-Sensor instruments, any breath test falling within the overlapping 
time frame of an a valid calibration check may be covered by that calibration 
check. 
Revised l l (06 
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1.3 Operators become certified by completing a training class taught by an ISPFS certified Breath 
Testing Specialist (BTS). Certification is for 26 calendar months and expires the last day of the 
26th month unless renewed. Certification will allow the operator to perform all functions 
required to obtain a valid breath test. It is the responsibility of the individual operator to 
maintain current certification; the ISPFS will not notify operators that their certification is about 
to expire. 
1.3. l Recertification for another 26-month period is achieved by completing an ISPFS 
approved recertification class prior to the end of the 26th month. 
1.3. l. l If the individual fails to satisfactorily complete the class (including the written 
and practical tests), he/she must retake the operator class in order to become 
certified. 
1.3.1.1.1 Cnrrent Operator certification is voided, and the individual is not 
certified to run evidentiary breath tests on the instrument in question 
until the operator class is completed. 
1.3. 1.1 .2 Persons who must leave the class unexpectedly may retake another 
recertification class prior to expiration of their current certification. 
1.3 .2 When certification expires, an operator must retrain by attending the operator class. 
1.3 .3 There are no grace periods or provisions for extension of operator certification. 
1.4 Breath Testing Specialists (BTS) are operators who have completed an advanced training class 
and are ISPFS-certified to perform instrument maintenance, and provide both basic and 
recertification training for instrument operators. 
1.4.1 To obtain initial BTS ce1tification, an individual must be currently certified as an 
operator of that particular instrument. BTS certification is then obtained by completing 
an approved ISPFS training class. 
1.4. 1.1 Certification is valid for 26 calendar months. 
1.4.1.2 If BTS certification is allowed to expire, the individual reverts to certified 
operator status for 12 calendar months for that instrument. He/she may no longer 
perform any BTS duties relating to that particular instrument. 
1.4.1.2. l Operator certification will expire at the end of 12 calendar months but 
may be continued by completing a recertification class as described in 
Section 1.3.1. 
2 
R~viscd 1 l/06 
RESPONDENT'S BRJEF - EXHIBIT A-P. 18 
1.4.1.3 BIS certification is renewable by attending an approved ISPFS training class. 
Tbe only exception is described in Section 1.5.1. 
l.4.1.4 The Idaho State Police Forensic Services may revoke BIS ce1tification for cause. 
1 .4.1.4.1 Examples include falsification ofrecords, failure to perform required 
calibration checks, and failure to meet standards in conducting operator 
training. 
1.5 Adoption of a new instrument by an agency will require updating any BIS and Operators in 
that agency. 
1.5 .1 A currently certified BIS may become a certified BIS for a new instrument by 
completing an instrumentation class. 
1.5. 1.1 The new instrument must utilize the same type ofteclmology (fuel cell or 
infrared) as the instrument for which the BIS holds current certification. 
1.5.1.1.1 If the principle of operation is different, the BIS must complete an 
operator changeover class as described in 1.5.2, followed by a BIS 
instrumentation class for the new instrument. 
1.5.1.2 BIS certification will be valid for 26 months upon completion of the class. 
1.5.2 A currently certified operator may certify on a new instrument by completing an ISPFS 
approved instrument changeover class. 
1.5.2. 1 The operator shall be ce1iified for 26 calendar months after completion of the 
class. 
1.5.2.2 Individuals not currently certified as operators must complete a basic operator 
class as described in Section 1.3. 
1.6 Record maintenance and management. It is the responsibility of each individual agency to 
store calibration records, subject records, maintenance records, instrument logs, or any other 
records as pertaining to the evidentiary use of breath testing instruments and to maintain a 
current record of operator ce1tification. 
1.6. l It is the responsibility of the agency to see that the said records are stored and maintained a 
minimum of(3) years in accordance with IDAPA 11.03.01. 
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1.6.2 The Idaho State Police Forensic Services will not be responsible for the storage of such 
records not generated by it. 
1.6.2.1 Reeords may be subject to periodic review by the Idaho State Police Forensic 
Services. 
4 
Revised 1 l/06 
RESPONDENT'S BRJEF - EXHIBIT A- P. 20 
2. Calibration Checks of Breath Testing Instruments 
Calibration checks aid the Breath Testing Specialist (BTS) and the Idaho State Police Forensic Services 
(!SPFS) in detennining if a breath-testing instrument is functioning correctly. Calibration checks are 
performed using ethanol-water, wet-bath simulator solutions prepared and analyzed by the ISPFS or an 
approved vendor. The !SPFS analyses establish the target value and acceptable range of the solutions 
used for the checks. The acceptable range is ± I 0% of the solution target value, or ± 0.0 I grams 
alcohol/210 liters of simulator vapor, whichever is greater. 
2.1 Alco-Sensor Calibration Checks 
2.1.1 Alco-Sensor instruments must be checked within 24 hon rs of a subject test to be 
approved for evidentiary use. 
2. 1.1. I The official time and date of the calibration check is the time and date recorded 
on the tape by the printer, or in the absence of the printer, the time and date 
recorded in the log. 
2.1.2 The Alco-Sensor calibration check is run using a solution or solutions provided by the 
Idaho State Police Forensic Services or approved vendor and following the procedure 
outlined in the Alco-Sensor manual. 
2.1.2.1 The simulator temperature should be between 33.5°C and 34.5°C in order for 
· the calibration check results to be valid. 
2.1.2.1.1 The operator should check the simulator temperature prior to the 
calibration check. 
2.1.2.2 Target values and ranges of acceptable readings are included in a Certificate of 
Analysis prepared by, and available from, the ISPFS. 
2.1.2.2.1 Solutions may be rerun if the initial values are not within acceptable 
range. If the results of the repeated calibration checks are satisfactory, 
the instrument is approved for evidentiary use. 
2.1.2.2.1.1 If results after a total of three (3) runs for any solution (two 
tests per run) are still unsatisfactory, contact the appropriate 
ISPFS laboratory. The instrument should not be used for 
evidentiary testing until the problem is corrected and 
calibration check results are within range. 
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2.1.3 The instrument must give calibration check results falling within the acceptable range for 
the solution. Unsatisfactory readings for a solution will result in a disapproval of the 
instrument. 
2.1.3. l An agency may run additional calibration checks at their discretion. 
2.1.4 Calibration check solutions should only be used prior to the expiration date on the label. 
2.1.4. l Solutions will only be used as long as values produced are within the designated 
range. 
2. 1.4. 1.1 The 0.08 solutions should be changed approximately every 15-20 
calibration checks or every month which ever comes first. 
2.1.4.1.2 A 0.20 simulator solution must be run, and results logged each time the 
0.08 solution lot number is changed, or once per calendar month at a 
minimum. 
2.1.4.1.2. l The 0.20 calibration check consists of two samples separated 
by air blanks. 
2.2 lntoxilyzer 5000 Calibration Checks. 
2.2. l An Intoxilyzer 5000 calibration check consists of using a wet-bath simulator to analyze 
solutions supplied by the Idaho State Police Forensic Services or an approved vendor. 
2.2.1. l Target values and ranges of acceptable readings are included in a Certificate of 
Analysis prepared by, and available from, the lSPFS. 
2.2.1.1.1 Calibration check solutions should only be used prior to the expiration 
date as marked on the label. 
2.2.1.1.2 Solutions should only be used a's long as values produced are within the 
designated acceptable range. 
2.2.1.1.2.1 The 0.08 solution should be changed approximately every 
l 00 calibration checks or every month whichever comes 
first. 
2.2.1.1.2.2 Whenever the 0.08 solution is changed, a four-sample (two 
print cards) simulator port calibration check using a 0.20 
solution must be run. 
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2.2.2 Intoxilyzer 5000 instruments in evidentiary use must have a 0.08 calibration check with 
each subject test. 
2.2.2. l During a breath test a 0.08 calibration check will be performed as directed by the 
instruments testing sequence. This will show up on the print card as a SIM CHK. 
2.2.2.1.l If the SIM CHK is within the acceptable range for the solution the 
testing sequence will continue. 
2.2.2.1.2 If the SIM CHK is not within the acceptable range for the solution the 
testing sequence will abort and no breath samples will be obtained. 
2.2.3 If the SIM CHK is acceptable the instrument will be approved and the resulting breath 
samples will be deemed valid for evidentiary use by the Idaho State Police Forensic 
Services. 
2.2.3.1 Calibration check information should be entered in the instrument log. 
2.2.4 The simulator temperature should be between 33.5°C and 34.5°C in order for lhe 
calibration check results to be valid. 
2.2.4.1 Operators must check the simulator temperature prior to the testing sequence. 
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3. Testing Procedure 
Proper testing procedure by certified operators is necessary in order to provide accurate results that will 
be admissible in court. Instruments used in Idaho measure alcohol in the breath, not the blood, and 
report results as grams of alcohol in 210 liters of breath. 
3.1 Prior to evidential breath alcohol testing, the subject must be monitored for fifteen (15) 
minutes. During this time the snbject may not smoke, drink, or chew gum, candy, food, or any 
tobacco product. Any material which absorbs/adsorbs or traps alcohol should be removed from 
the mouth prior to the start of the 15 minute waiting period. 
3. l.l The monitor should be a certified breath test operator as described in Section l.C. 
3. l. l.l The breath test must be administered by an operator currently certified in the use 
of the specific model of instrument used. 
3.1.2 False teeth, partial plates, or bridges installed or prescribed by a dentist or physician do 
not need to be removed to obtain a valid test. 
3.1.3 Ifin doubt, the operator may elect a blood test in place of the breath alcohol test. 
3.1.4 During the waiting period, the monitor must be alert for any event that might influence 
the accuracy of the breath test. 
3.1.4.1 Jf, during the 15-minute waiting period, the subject vomits or is othe1wise 
suspected of regurgitating material from the stomach, the 15-minute waiting 
period must begin again. 
3.1.4.2 The operator must be aware of the possible presence of mouth alcohol as 
indicated by the testing instrument. 
3. 1.4.3 If mouth alcohol is suspected or indicated, the operator must begin another 15-
minute waiting period before repeating the testing sequence. 
3.2 A breath alcohol test normally includes two (2) breath samples taken during the testing 
sequence and separated by air blanks. 
3.2.1 If the subject fails or refuses to provide a second or third sample as requested by the 
operator, the single test result may be considered valid. 
3.2.1.1 Refer to 3.2.3.3, below. 
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3.2.2 Section I 8-8002, Idaho Code, defines "evidentiary testing" as "a procedure or test or 
series of procedures or tests." 
3.2.2. l The operator may repeat the testing sequence as required by circumstances. 
3.2.2.2 The operator should use a new mouthpiece for each series of tests. 
3.2.3 A third breath sample is required if the first two results differ by more than 0.02. 
3 .2.3. I Unless mouth alcoho 1 is indicated or suspected, it is not necessary to repeat the 15 
minute waiting period. 
3.2.3.2 The operator should log test results and retain printouts for possible use in comt. 
3.2.3.2.1 lfthere is no printout, the log page becomes the legal record of the test 
results. 
3.2.3.3 If a subject fails or refuses to provide a second or third sample as requested by the 
operator, the results obtained are still considered valid by the ISPFS, provided the 
failure to supply the requested samples was the fault of the subject and not the 
operator. 
3.2.3.3. I The operator should note the circumstances in his report. 
3.2.3.2.2 lfthe second or third samples are lacking due to instrument failure, the 
operator should attempt to utilize another instrument or have blood 
drawn. 
3.2.3.2.3 The operator should log all test results, including refusals, and retain all 
printouts. 
3.2.3.2.3. J If there is no printout, the log page becomes the legal record 
of the test results. 
3.2.3.2.3.2 Intoxilyzer 5000 test results may be recovered via the 
modem. 
3.2.4 A deficient sample does not automatically invalidate a test. 
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